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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF SOUTH CAROLINA 
CHARLESTON DIVISION 



FILED 

OCT 2 2 2004 



LA 



LARRY W. PROPES, CLERK 
CHARL£STON,SC^ 



THE CITADEL, THE MILITARY 
COLLEGE OF SOUTH CAROLINA, 

Plaintiff, 



UNITED STATES DEPARTMENT OF THE 
NAVY, 

Defendant. 



Civil Action No 



UN0 - : , r . A - t c c 1 ft 

2 4 227 55 \ 8 



COMPLAINT FOR INJUNCTIVE RELIEF 



AND NOW COMES Plaintiff, The Citadel, The Military College of South Carolina 
("The Citadel"), by and through its undersigned attorneys, Barnwell Whaley Patterson & Helms, 
LLC, and sues Defendant the United States Department of the Navy, and for cause says: 

JURISDICTION AND VENUE 

1 . This action arises under, inter alia , the Freedom of Information Act ("FOIA"), 5 
U.S.C. § 552. 

2. Jurisdiction in this Court is proper pursuant to 28 U.S,C. § 1331 ("federal 
question") and 5 U.S.C. § 552(a)(4)(B) (FOIA), as well as other applicable federal statutes. 

3. Venue in this Court is proper pursuant to 28 U.S.C. § 1391(b), as these claims 
arose in this judicial district, and 5 U.S.C, § 552(a)(4)(B), as the complainant resides and has its 
principal place of business in this federal judicial district. 

PARTIES 

4. Plaintiff, The Citadel, The Military College of South Carolina, is an agency of the 
State of South Carolina and is located and operates exclusively in Charleston, Charleston County, 
South Carolina. 

5. Defendant, United States Department of the Navy ("USDON"), is an agency of the 
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United States federal government, as provided for and defined in FOIA and related laws. 

PRELIMINARY BACKGROUND 

6. This lawsuit arises out of the USDON's denial of The Citadel's requests for certain 
documents and records under FOIA. 

7. Several lawsuits have been filed by various individuals against The Citadel in the 
Court of Common Pleas of Charleston County, South Carolina concerning alleged improper 
contact by Michael Arpaio ("Arpaio"): 

(a) Kristopher Ross Baker v. Michael Arpaio and The Citadel , Case No. 2003- 
CP- 10-403 5 

(b) William Kana v. Michael Arpaio and The Citadel , Case No. 2003-CP- 1 0- 
4735 

(c) Glynn Wimberly & Lana Lee Wimberly, as Parents & Guardians for the 
minor, John Doe v. Michael Arpaio and The Citadel , Case No. 2003-CP- 
10-5019 

These cases will be collectively referred to herein as the "Lawsuits." 

8. The plaintiffs in the Lawsuits allege that Arpaio engaged in improper conduct 
while serving as a volunteer counselor at The Citadel's summer camp. 

9. The Plaintiffs in the Lawsuits allege that they were exposed to Arpaio because of 
his work at The Citadel's summer camp and that, consequently, liability should be imposed upon 
The Citadel for its improper retention, training or supervision of Arpaio. 

10. At the time of the conduct alleged in the Lawsuits, Arpaio was an officer in the 
United States Marine Corps (which is a part of the USDON). 

11. In June 2003, Arpaio pled guilty at a general court martial on Parris Island. 

12. The allegations of misconduct against Arpaio in his court martial were similar to 
the claims of misconduct that the plaintiffs have alleged in the Lawsuits. 

13. Pursuant to FOIA, on or about October 9, 2003, The Citadel made a formal 
request to the USDON for all records relating to Arpaio ("FOIA Request' 1 ). A true and correct 
copy of this request is attached hereto as Exhibit A. 
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14. Moreover, on or about February 25, 2004, The Citadel served a subpoena signed 
by the Chief Administrative Judge for Charleston County, seeking the disclosure of records 
relating to Arpaio. A true and correct copy of this subpoena is attached hereto as Exhibit B. 

15. The FOIA Request specifically requested, inter alia , Arpaio's fitness reports. 

16. In response to The Citadel's FOIA Request, the USDON disclosed a redacted 
transcript of Arpaio's court martial and some of the exhibits entered into evidence in that court 
martial. 

17. However, in response to The Citadel's FOIA Request, the USDON refused to 
produce Arpaio's fitness reports, although those records had been specifically requested by The 
Citadel and had been an exhibit at Arpaio's court martial ("Fitness Reports"), 

1 8. Counsel for The Citadel wrote to Lt. Cdr. ME, Brooks on April 20, 2004, 
requesting that USDON produce all of the records sought in the FOIA Request, including 
Arpaio's Fitness Reports. 

19. Counsel for The Citadel engaged in extensive communications with the USDON, 
in an effort to secure the disclosure of the Fitness Reports pursuant to FOIA. 

20. Subsequently, the USDON denied The Citadel's request for the Fitness Reports, 
stating that the service records entries "would result in a clearly unwarranted invasion of personal 
privacy," in violation of 5 U.S.C. § 552(b)(6). 

21 . The Citadel appealed the USDON's refusal to disclose Arpaio's Fitness Reports, 
arguing that Section 552(b)(6) did not apply. 

22. In support of its appeal, The Citadel provided the USDON with a detailed 
analysis, including citations to relevant legal authority, which conclusively established that the 
denial of access to the Fitness Reports under Section 552(b)(6) was unwarranted. 

23. By letter dated September 28, 2004 from Captain A.W. Whitaker IV, the USDON 
denied The Citadel's appeal of the denial of access to the Fitness Reports, claiming that "[t]his 
information is exempt from disclosure under the 5 U.S.C. § 552(b)(6). " 

24. In this letter, the USDON indicated that it was finally denying The Citadel's 
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appeal and that The Citadel could seek judicial review of this decision. 

25. The Citadel has exhausted the applicable administrative remedies with respect to 
its FOIA Request to the USDON, 

26. This lawsuit seeks judicial review of the USDON's denial of access to Arpaio's 
Fitness Reports in response to The Citadel's FOIA Request. For the reasons that follow, the 
USDON's denial of access to these records was improper and should be vacated. 

27. The USDON has based its refusal to produce the Fitness Reports on 5 U.S. C. 
§ 552(b)(6) ("Exemption 6"), which exempts from disclosure under FOIA "personnel and 
medical files and similar files the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy." (Emphasis added). 

28. Under FOIA, in order to avoid disclosure, the USDON bears the burden of 
proving that the requested Fitness Reports fall within this exemption. 

29. In applying FOIA to this case, this Court must tilt the balance and resolve any 
doubts in favor of disclosure. 

30. Under Exemption 6, the USDON was required to balance the public interest in 
disclosure against any privacy interest that might be harmed by disclosure. 

31. USDON's regulations detail the procedure that it must follow in conducting an 

Exemption 6 analysis; 

Under that exemption, disclosure of information pertaining to an individual can be 
denied only when the disclosure would be a clearly unwarranted invasion of 
personal privacy. The first step is to determine whether a viable personal privacy 
interest exists in these records involving an identifiable living person. The second 
step is to consider how disclosure would benefit the general public in light of the 
content and context of the information in question. The third step is to determine 
whether the identified public interests qualify for consideration. The fourth step is 
to balance the personal privacy interests against the qualifying public interest. 
Numerous factors must be considered such as: The nature of the information to be 
disclosed (i.e., Do individuals normally have an expectation of privacy in the type 
of information to be disclosed?); importance of the public interest served by the 
disclosure and probability of further disclosure which may result in an 
unwarranted invasion of privacy; relationship of the requester to the public 
interest being served; newsworthiness of the individual to whom the information 
pertains (i.e., high ranking officer, public figure); degree of sensitivity of the 



4 



2:04-cv-22755-CWH Date Filed 10/22/04 Entry Number 1 Page 5 of 21 



information from the standpoint of the individual or the individual's family, and 
its potential for being misused to the harm, embarrassment, or inconvenience of 
the individual or the individual's family; the passage of time since the event which 
is the topic of the record (i.e., to disclose that an individual has been arrested and 
is being held for trial by court-martial is normally permitted, while to disclose an 
arrest which did not result in conviction might not be permitted after the passage 
of time); and the degree to which the information is already in the public domain 
or is already known by the particular requester. 

See 32 C .F.R. § 70 1 . 1 1 2(b)(2)(iii). 

32. The USDON did not properly apply the legal standards governing Exemption 6 to 
The Citadel's FOIA Request. 

33. In making its decision upon the FOIA Request, the USDON was irrevocably 
conflicted, in that it is itself a defendant in a Federal Tort Claims Act lawsuit arising out of 
Arpaio's conduct. As such, the USDON has an improper pecuniary motivation to limit access to 
records related to Arpaio. 

34. The USDON's conclusion that the release of Arpaio's Fitness Reports would 
constitute a "clearly unwarranted" invasion of Arpaio's privacy is without basis for several 
reasons, including (but not limited to): 

(a) Arpaio pled guilty and publicly admitted to much of the misconduct that 
forms the basis of the plaintiffs' complaints in the Lawsuits. 

(b) Arpaio submitted copies of his Fitness Reports in open court in his court 
martial, and the trial judge considered these reports in imposing 
punishment. 

(c) Arpaio has previously provided deposition testimony in the Lawsuits in 
which he claimed that he received positive Fitness Reports, thereby 
waiving any privacy interest in such reports. 

(d) Arpaio's own conduct reveals that he does not consider disclosure of the 
Fitness Reports a "clearly unwarranted" invasion of privacy. In fact, 
Arpaio has waived or repudiated any right to privacy he may have had in 
those records. 



(e) Nothing in these Fitness Reports would unduly embarrass Arpaio or be 
susceptible to misuse against him, particularly in light of his testimony in 
the Lawsuits that his reviews were all favorable. 

(f) The Fitness Reports do not contain any information that might jeopardize 
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national security or compromise an ongoing governmental investigation. 

35. In contrast to Arpaio's relatively minor privacy interest, the public has a vital 
interest in obtaining access to records relevant to the manner in which the government is 
operating and managing its agencies (including the military). 

36. Where a military officer commits an offense of moral turpitude, the public clearly 
has an interest in examining his past performance records to determine whether the military is 
sufficiently training, overseeing and screening its officers to minimize the potential for similar 
occurrences in the future. 

37. Under the facts of this case, the public has a strong interest both in Arpaio's 
conduct as an officer and in the USDON f s oversight and evaluation of him. 

38. In addition to this vital public interest, The Citadel has a specific, individual 
interest in the Fitness Reports. Arpaio's military record will obviously be vital to determining 
whether The Citadel was negligent in retaining or supervising him at its summer camp. 

39. In reaching its determination that the Fitness Reports fell within Exemption 6 to 
FOIA, the USDON ignored the public's vital interest in access to the Fitness Reports and grossly 
overstated Arpaio's privacy interest. 

40. In light of the circumstances, the USDON cannot establish that disclosure of the 
Fitness Reports would constitute a "clearly unwarranted" invasion of Arpaio's privacy. 

41 . The Citadel has a statutory right to the Fitness Reports that it seeks, and there is 
no legal basis for the USDON's refusal to disclose them. 

42. Because The Citadel will "substantially prevail[]" with regard to this judicial 
review of its FOIA Request, this Honorable Court should also award The Citadel reasonable 
attorneys fees and other litigation costs reasonably incurred in this case. 

PRAYER FOR RELIEF 
WHEREFORE, for the foregoing reasons, Plaintiff respectfully requests this Honorable 
Court enter judgment in its favor and against Defendant, for the following relief: 

(a) A declaration that Defendant USDON's refusal to disclose the records 
requested by The Citadel is unlawful 

6 



2:04-cv-22755-CWH Date Filed 1 0/22/04 Entry Number 1 Page 7 of 21 



(b) An Order or Decree compelling Defendant USDON to disclose all 
documents requested by The Citadel in its FOIA Request, including 
Arpaio's Fitness Reports; 

(c) All attorneys fees and other litigation costs incurred by The Citadel in 
seeking judicial review of the USDON's baseless denial of its FOIA 
request, pursuant to 5 U.S.C. § 552(a)(4)(E); 

(d) Such other relief as this Court deems appropriate under the circumstances. 

Respectfully submitted, 

DATED: October ^ 2004 

Charleston, South Carolina BARNWEIXJVHfcLEY PAHERSON & 

HELMS^dX 




BY: 

M. Daw^s Cooke, Jr., Esq. 

Federafl.D. #288 

Mark C. Brandenburg, Esq. 

Federal I.D. #6437 

John W. Fletcher, Esq. 

Federal I.D. #9378 

P.O. Drawer H 

Charleston, SC 29402-0197 

(843) 577-7700 

(843) 577-7708 (fax) 

ATTORNEYS FOR PLAINTIFF 
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Barnwell Whaley 
Patterson & Helms, LLC 



ATTORNEYS AND COUNSELORS AT LAW 
FOUNDED 1938 

885 Island Park Drive (29492) 
P.O. Drawer H - 
Charleston, SC 29402-0197 
Telephone: (843) 577-7700 
Facsimile: (843) 577-7708 
Writer's Direct E-Mail: 
mbrandenburg@barRweil-whaley.com 



William C. Helms, til 
M. Dawes Cooke, Jr. 

B. C. KillougM 
Thomas B. Pri 
James H. Elli 

j. clt 

Mark C. Brandenburg 
Wendy J. Reefer 
Todd M, Musheff 
P. Gunnar Nlstad 



Lucinda Gardner Wicbmaan 
Phillip S. Ferderigos 
Andrea H> Brisbin 
ichael Bar field 
erald E. DeLoss 
yra V. Whitener 



/0/1/03 



Jtogiatered Patent Attorney 



Robert A, Fiftcnva 
NttbMid B. BarawcJl (1S77O950) 
Bm Scmi WHftkf (I9»9*l»«7) 
Stnul J. CorWm 0907-1975} 



October 9, 2003 



1.415 

Office of the Judge Advocate General 

Attn: Code 15 * * 

Department of the Navy 

1322 Patterson Avenue SE, Suite 3000 * « 

Washington Navy Yard, DC 20374-5006 
Attention: Major Dan Fields 



VIA FACSIMILE and U.S. Mail 




Re: Kristopher Ross Baker v. Michael Arpaio and The Citadel 
Case No. 03-CP- 10-4035 
^ Our File No, 1.415 

Dear Major Dan Fields: 

I represent The Citadel in the above-captioned case. Kristopher Baker has sued 
The Citadel and Michael Arpaio and alleged that Arpaio sexually assaulted him 
between 1997 and 2001. He alleges several of these incidents occurred on the campus 
of The Citadel. 



In May 1997, Arpaio received a commission into the United States Marine Corps. 
Between that date and July 2001, when the last of the incidents allegedly occurred, he 
was stationed at the Quantico Marine Corps Reservation in Virginia, and Camp Lejeune 
in North Carolina. His last duty station was at the Marine Corps Recruit Depot/Eastern 
Recruiting Region, at Parris Island, SC. (I do not know if he had any other duty 
assignments during that time.) In June of 2003, he pled guilty to several counts of 
conduct unbecoming an officer at a general court martial at Parris Island. He was 
sentenced to fifteen months of confinement, which he is serving at the Naval Brig in 
Goose Creek, South Carolina. 

To prepare The Citadel's defense in this case, I would like to obtain copies of 
Arpaio J s personnel file, and also speak to his superiors during his service in the 
Marines. I understand that Lt. Col. Douglas C. Marr, at Parris Island, was his last 
supervisor. I would also like to interview Maj. P. D. Harward, who prosecuted Arpaio at 

ATTACHMENT 
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Pairis Island, and obtain copies of any and all non-privileged documents from his file. I 
recently wrote to Lt. Col. Marr and Maj. Harward, but Cpt. K. T. Carlisle of the Depot 
Law Center referred me to you- 

I understand you need the following information to process this request: 

1 . Identification of parties, their counsel and the nature of the litigation. 

a. Caption of case, docket number, and court, 

Kristopher Ross Baker v. Michael Arpaio and The Citadel 
Court of Common Pleas for the Ninth Judicial Circuit Case 
No. 03-CP- 10-4035 

b. Name, address, and telephone number of all counsel. 



J. Edward Bell, III, Esquire 
Office of J. Edward Bell, III, LLC 
232 King Street, P. O. Box 2590 
Georgetown, SC 29442 
^ (843) 546-2408 

Attorney for Kristopher Ross Baker 

Mark C. Brandenburg, Esquire 

Barnwell Whaley Patterson & Helms, LLC 

P. O. Drawer H 

Charleston, SC 29402 

(843) 5ZZ-I700 

Attorneys for The Citadel 

c. The date and time when the documents, information, or testimony 
sough must be produced; the requested location for production; 
and, if applicable, the estimated length of time that attendance of 
the DON personnel will be required. 

(1) Arpaio' s personnel file: please produce by October 27, 
2003 at the office of counsel for The Citadel - 885 Island 
Park Drive, Charleston, SC 29492. 



Interviews of Lt. Col. Douglas Marr and Major Phillip 
Harward. Marine Corps Depot, Parris Island, SC - 
November 3, 2003, 10:00 a.m M (two hours each). 



bntry Number 4 ^age — 
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2. Identification of information or documents required. 

a. A description, in as much detail as possible, of the documents, 
information, or testimony sought, including the current military 
service, status (active, separated, retired), social security number, 
if known, of the subject of the requested records. 

(1) Any and all personnel records for Michael Arpaio, United 
States Marine Corps, (social security number unknown), 
currently incarcerated at the Charleston Naval Brig 
pursuant to guilty plea at general court martiaL 
Personnel documents would include, but not be limited 
to, fitness reports, evaluations, disciplinary records, 
application forms, notes, records relative to vacations, 
sick leave and other absences, records of earnings, 
correspondence, and medical records. 

(2) Any and all non-privileged pleadings, discovery, and 
investigative material for any and all criminal charges, 
court martial charges, or other disciplinary actions 
foreclosed by Arpaio 5 s guilty plea on June 2, 2003. 

b. The location of the records, including the name, address, and 
telephone number, if known, of the person from whom the 
documents, information, or testimony is sought. 

(1) Personnel file - location unknown. 

(2) Trial documents - in the possession of the Staff Judge 
Advocate, Parris Island, or the Office of Appellate 
Review, Code 34, Washington Navy Yard, DC. 

3* Description of why the information is needed. 

a. A brief summary of the facts of the case and the present posture of 
the case. 

1. Facts: Arpaio was a staff member at The Citadel's 
summer camp during the summer of 1997 and the summer of 
1998. The Plaintiff in this matter alleges that, while he was a 
camper in 1997, Arpaio sexually assaulted him. The Plaintiff 
further alleges that Arpaio traveled to Plaintiffs hometown of 
LeGrange, Texas, between 1997 and 1998, where he continued 
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the assaults. Plaintiff returned to camp during the summer of 
1998, and again, allegedly, suffered assaults at the hands of 
Arpaio. After the summer camp session of 1998, the Plaintiff 
and Arpaio continued a relationship until 2001, during which 
Arpaio allegedly continued to engage in sexual acts with the 
Plaintiff. 



In June 2003, Arpaio pled guilty to numerous counts of conduct 
unbecoming an officer. During his guilty plea, Arpaio admitted 
to committing assault on Plaintiff in July 1998, after Plaintiff 
had left The Citadel summer camp, but before he returned to 
Le Grange, Texas. Similarly, Arpaio admitted to sexually 
assaulting Plaintiff in June 2001- Neither the incident in July 
1998, nor the incident in June 2001 occurred on campus, or 
while Arpaio had any official relationship with The Citadel. 
Nevertheless, Plaintiff alleged Arpaio was acting as The 
Citadel's agent during that time. 

2. Present Posture of Case: Kristopher Ross Baker filed suit 
against The Citadel and Arpaio at the end of September, 2003. 
The Citadel has not yet filed its answer. 

b. A statement of the relevance of the matters sought to the 
proceedings at issue. 

Arpaio 1 s personnel records should show that he was on duty 
with the Marine Corps and not formally affiliated with The 
Citadel when most, if not all of the incidents alleged by the 
Plaintiff, occurred. Furthermore, Arpaio 3 s records may show 
that the United States Marine Corps was unaware of Arpaio *s 
alleged assaults against the plaintiff in this case, as was The 
Citadel. The information provided by Lt. Col. Marr and Major 
Harward should similarly provide this type of information. 

c. The circumstances surrounding the underlying litigation, including 
whether the United States is, or could be, a party. 

Please see answer to 3. a., above. The Citadel understands the 
plaintiff has filed a claim pursuant to the Federal Tort Claims 
Act. However, The Citadel does not anticipate making the 
United States a party to this action. 



I understand that the United States reserves the right to have a representative 
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present during any interview, deposition, or taking of any sworn testimony. I further 
understand that opposing counsel, when applicable, will be provided with a copy of all 
correspondence originated by the determining authority. I also understand that my 
office will be responsible for all reasonable costs associated with these interviews. I 
will, of course, be happy to pay all copying costs for the documents requested as well. 

At this time, I am only seeking factual information from lit. Col. Marr and Major 
Harward. I do not anticipate soliciting expert or opinion testimony from either of them, 
or from any other representative of the United States Marine Corps, or the United States 
Navy. 

At the direction of Captain Carlisle, I am including a Subpoena for Arpaio's 
personnel records. You will note that I have signed the Subpoena, rather than the 
presiding judge. Under the South Carolina Rules of Civil Procedure, Rule 45(a)(3) "an 
attorney as officer of the court may also issue and sign a subpoena on behalf of the court 
in which the attorney is authorized to practice." I will, of course, be happy to obtain a 
subpoena signed by a circuit court judge if you deem it necessary. 

If you need any additional information, please do not hesitate to contact me. 
Otherwise, I look forward to receiving this information at your convenience. 



With best regards, I am 



Yours very truly, 




MCB/ee 



Cc: Cpt. Kevin Carlisle, USMC 



enclosure 



^:U4-cv-2^/bb^U\/VH Date Hied 1 0/22/04 Entry Number 1 Page 13 of 21 



STATE OF SOUTH CAROLINA 
ISSUED BY THE COMMON PLEAS COURT IN THE COUNTY OF CHARLESTON 

^^topher Ross Baker, 



Plaintiff 



SUBPOENA DUCES TECUM IN A CIVIL CASE 



Michael Arpaio and The Citadel, 



Defendants 



Case Number 2003-CP-1 0^035 
Pending in Charleston County 



TO: Department of the Navy 



PLACE OF TESTIMONY 


COURTROOM 
DATE AND TIME 


YOU ARE COMMANDED to appear at the place, date, and time specified below to testily at the taking of a deposition in the above case. 


PLACE OF DEPOSITION 


DATE AND TIME 



XX YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects in your 
possession, custody or control at the place, date and time specified below (list documents or objects): a complete copy of the any 
and all records for Michael Arpaio, including, but not limited to, fitness reports, evaluations, disciplinary records, application 
forms, notes, records relative to vacations, sick leave and other absences, records of earnings, correspondence, and medical 
*M>rds, 



Vt£AC§ 

Barnwell Whaley Patterson & Helms, LLC 
885 Island Park Drive (29492) 
Post Office Drawer H 
Charleston, SC 29402-0197 



DATE AND TIME 
October 20, 2003 
5:00 p.m. 



PREMISES 


DATE AND TIME 


ANY ORGANIZATION NOT A PARTY TO THIS SUIT THAT IS SUBPOENAED FOR THE TAKING OF A DEPOSITION SHALL DESIGNATE ONE OR MORE OFFICERS, DIRECTORS, 
OR MANAGING AGENTS, OR OTHER PERSONS WHO CONSENT TO TESTIFY ON US BEHALF, AND MAY SET FORTH, FOR EACH PERSON DESIGNATED, THE MATTERS ON 
WHICH THE PERSON WILL TESTIFY. SOUTH CAROLINA RULES OF CIVIL PROCEDURE, 30(b)(6). 


ISSUING OFFICER SIGNATURE AND TITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR Defendant 

Mark C. Brandentforg, -Attorney for THeOtadel x ^ 


DATE 

October*^ , 2003 


ISSUING OFFICER'S NAME, ADDRESS AND PHON E NUMBER 

Mark C. Brandenburg, Esquire 

885 Island Park Drive (29492) 

Post Office Drawer H 

Charleston, SC 29401 (843) 577-7700 



(See Rule 45. S.C Rules of Civil Procedure, Parts C & D on Reverse) 
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PROOF OF SERVICE 


| DATE 


| PLACE SERVED 


I October Q 2003 


1 1322 Patterson Avenue SE, Suite 3000 


_^ 

1 
1 


Washington Navy Yard, DC 20374-5006 

i 
1 

1 


SERVED ON {Print Name) 

Department of Navy 


| MANNER OF SERVICE ^ * 
| US MAIL Qli^Z^dJ ^UAAv Rsi&J^ KS^UO^ 



SERVED BY (Print Name) 
E. Edwards 



TITLE 

Legal Secretary 



DECLARATION OF SERVER 



I certify that the foregoing information contained in the Proof of Service is true and correct 



Executed on October 1 



■ 2003 



DATE 



SIGNATURE OF SERVER 
Post Office Drawer H 



ADDRESS OF SERVER 
Charleston. $C 29402 



Rule 45, South Carolina Rules of Civil Procedure, Parts c and d: 
(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS: 

(1) A party or an attorney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden or expense an a person 

subject to that subpoena. The court on behalf of which the subpoena was issued shall enforce this duty and impose upon the party or attorney in breach of this duty an appropriate sanction, 
may include, but is not limited to, lost earnings and a reasonable attorney's fee. 

(2KA) A person commanded to produce and permit inspection and copying of designated books, papers, documents or tangible things, or inspection of premises need not 
appear in person at the place of production or inspection unless commanded to appear for deposition, hearing or trial. 

(B) Subject to paragraph (d){2) of this rule, a person commanded to produce and permit inspection and copying may, within 14 days after service of the subpoena or before 
the time specified for compliance if such time is less than 14 days after service, serve upon the party or attorney designated in the subpoena written objection to inspection or copying of any or all 
of the designated materials or of the premises. If objection is made, the party serving the subpoena shall not be entitled to inspect and copy the materials or inspect the premises except pursuant 
to an order of the court by which the subpoena was issued. If objection has been made, the party serving the subpoena may, upon notice to the person commanded to produce, move at any time 
for an order to compel the production. Such an order to compel production shali protect any person who is not a party or an officer of a party from significant expense resulting from the inspection 
and copying commanded. 

(3XA) On timely motion, the court by which a subpoena was issued, or regarding a subpoena commanding appearance at a deposition, or production or inspection directed to 
a non-party, the court in the county where the non-party resides, is employed or regularly transacts business in person, shall quash or modify the subpoena if it 

(i) fails to allow reasonable time tor compliance; or 

(ii) requires a person who is not a party or an officer, director or managing agent of a party to travel more than 50 miles from the county where that person 
resides, is employed or regularly transacts business in person, except that, subject to the provisions of clause (cX3)(B)(iii) of this rule, such a person may in order to attend trial be commanded to 
travel from the county where the subpoena was served to the place within the state where the trial is held; or 

(iii) requires disclosure of privileged or other protected matter and no exception or waiver applies, or 
{iv) subjects a person to undue burden. 

(B) If a subpoena: 

(i) requires disclosure of a trade secret or other confidential research, development, or commercial information, or 

(ii) requires disclosure of an unretained expert's opinion or information not describing specific events or occurrences in dispute and resulting from the expert's 
study made not at the request of any party, or 

(iii) requires a person, who is not a party or an officer, director or managing agent of a party to incur substantial expense to travel from the county where that 
person resides, is employed or regularly transacts business in person, 

the court may, to protect a person subject to or affected by the subpoena, quash or modify the subpoena or, if the party in whose behalf the subpoena is issued shows a substantial need for the 
testimony or material that cannot be otherwise met without undue hardship and assures that the person to whom the subpoena is addressed will be reasonably compensated, the court may order 
—nea ranee or production only upon specified conditions, 
DUTIES IN RESPONDING TO SUBPOENA 

(1 ) A person responding to a subpoena to produce documents shall produce them as they are kept in the usual course of business or shall organize and label them to 
correspond with the categories in the demand. 

(2) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial preparation materials, the claim shall be made 
expressly and shall be supported by a description of the nature of the documents, communications, or things not produced that is sufficient to enable the demanding party to contest the claim. 
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The original of this transmission will be sent by: 
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February 25, 2004 



1.415 

Secretary of the Navy 

c/o General Counsel 

1000 Navy Pentagon, Room 4-E 516 

Washington, DC 20350-1000 

Re: Kristopher Ross Baker v. Michael Arpaio and The Citadel 
Case No, 03-CP-l 0-4035 
Our File No. 1.415 

Dear Sir: 

I represent The Citadel in the above-captioned case. The Plaintiff in this case alleges that he 
was sexually assaulted by Michael Arpaio, a Marine Corps officer, who worked as a volunteer, at 
times, at The Citadel's summer camp. 

To properly prepare The Citadel's defense in this case, I would appreciate the opportunity to 
review and obtain copies of Mr. Arpaio 's personnel records. Mr. Arpaio was commissioned as a 
Second Lieutenant in the United States Marine Corps in 1997. At the time of his Court Marshall in 
June 2001, he was stationed at the U. S. Marine Corps Depot, Parris Island, South Carolina. 

Pursuant to 32 C.F.R. Part 725, as well as the Marine Corps Manual for Legal 
Administration, I am enclosing a Subpoena signed by the Honorable Markley Dennis, Chief 
Administrative Judge for the Ninth Judicial Circuit of South Carolina. As you can see, this 
Subpoena requests all personnel records for Michael Arpaio. Pursuant to the above-referenced 
regulations, I hereby serve this Subpoena on you. 

Since this case was filed in October of 2003, 1 would very much appreciate your forwarding 
copies of these documents at your earliest convenience. I will, of course, be happy to pay all 
reasonable copying costs for these records. 

If you need additional information to process this request, please do not hesitate to contact 
me. In the meantime, thank you very much for your attention to this request. 



ATTACHMENT 



2:U4-cv-22/SS-0WH Date Filed 10/22/04 Entry Number 1 Page 1 8 of 21 



February 25, 2004 
Page 2 



With best regards, I am 



Yours very truly, 




Mark C. Brandenburg 



MCB/ee 
enclosure 

cc: J. Edward Bell, III, Esquire 
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STATE OF SOUTH CAROLINA 
ISSUED BY THE COMMON PLEAS COURT IN THE COUNTY OF CHARLESTON 



Kristopher Ross Baker, 



Michael Arpaio and The Citadel, 



TO: Department of the Navy 



Plaintiff 



Defendants 



SUBPOENA DUCES TECUM IN A CIVIL CASE 

Case Number 2003-CP-1 0-4035 
Pending in Charleston County 



PLACE OF TESTIMONY 


COURTROOM 
DAT^ AND TIME 


YOU ARE COMMANDED to appear at the place, date, and time specified b 


elow to testify at the taking of a deposition in the above case. 



PLACE OF DEPOSITION 



DATE AND TIME 



XX YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects in your 
possession, custody or control at the place, date and time specified below (list documents or objects): a complete copy of the any 
and alt records for Michael Arpaio, including, but not limited to, fitness reports, evaluations, disciplinary records, application 
forms, notes, records relative to vacations, sick leave and other absences, records of earnings, correspondence, and medical 

records. 



PLACE 

Barnwell Whaley Patterson & Helms, LLC 
885 Isiand Park Drive (29492) 
Post Office Drawer H 
Charieston.SC 29402-0197 


DATE AND TIME 
5:00 p.m 


YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below. 


PREMISES 


DATE AND TIME 


ANY ORGANIZATION NOT A PARTY TO THIS SUIT THAT IS SUBPOENAED FOR THE TA* 
OR MANAGING AGENTS, OR OTHER PERSONS WHO CONSENT TO TESTIFY ON ITS BE 
WHICH THE PERSON WILL TESTIFY. SOUTH CAROLINA RUL ES OF CIVIL PROCEDURE 


tING OF A DEPOSITION SHALL DESIGNATE ONE OR MORE OFFICERS, DIRECTORS, 
.HALF, AND MAY SET FORTH. FOR EACH PERSON DESIGNATED, THE MATTERS ON 


ISSUING OFFICER SIGNATURE AND TITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR Oefendant 


DATE 

February /*f ,2004 


ISSUING OFFICER'S NAME, ADDRESS AND PHONE NUMBER 

Hon. DuidiaL. JlITlisuii tf* W\^/ Lh*«**Jr- 
Judge for the Ninth Judicial Circuit 
336 Charleston County Judicial Center 
100 Broad Street 
Charleston, SC 29401 



(See Rule 45, S.C. Rules of Civil Procedure, Parts C & on Reverse) 
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PROOF OF SERVICE 



| DATE 

1 February 3 S . 



2004 



[PLACE SERVED 

1000 Navy Fentag&n* Room 4-E 516 
Washington, DC 20350-1000 



SERVED ON (Print Name) 


I MANNER OF SERVICE 


Department of Navy 


| US MAll-Certified, return receipt requested 
1 


SERVED BY (Print Name) 


| TITLE 


Robin A. Anderson 


| Paralegal 

i 
i 


DECLARATION OF SERVER 



I certify that the foregoing Information contained in the Proof of Service is true and correct 

Jus. 2004 



Executed on February 



DATE 



SIGNATURE OF SERVER 
Post QfTice Drawer H 



ADDRESS OF SERVER 
Charleston.se 29402 



Rule 45, South Carolina Ruies of CMI Procedure, Parts c and d: 

(c) PROTECTION OF PERSONS SUBJECT TO SUBPOENAS: 

(1) A party or an attorney responsible for the issuance and service of a subpoena shall take reasonable steps to avoid imposing undue burden or expense on a person 
subject to that subpoena. The court on behalf of which the subpoena was issued shall enforce this duty and impose upon the party or attorney in breach of this duty an appropriate sanction, 
which may include, but is not limited to, lost earnings and a reasonable attorney's fee. 

(2) (A) A person commanded to produce and permit inspection and copying of designated books, papers, documents or tangible things, or inspection of premises need not 
appear in person at the place of production or inspection unless commanded to appear for deposition, hearing or trial. 

(B) Subject to paragraph (d)(2) of this rule, a person commanded to produce and permit inspection and copying may, within 14 days after service of the subpoena or before 
the time specified for compliance if such time is less than 14 days after service, serve upon the party or attorney designated in the subpoena written objection to inspection or copying of any or all 
of the designated materials or of the premises. If objection is made, the party serving the subpoena shall not be entitled to inspect and copy the materials or inspect the premises except pursuant 
to an order of the court by which the subpoena was issued. If objection has been made, the party serving the subpoena may, upon notice to the person commanded to produce, move at anytime 
for an order lo compel the production. Such an order to compel production shall protect any person who is not a party or an officer of a party from significant expense resulting from the inspection 
and copying commanded. 

(3KA) On timely motion, the court by which a subpoena was issued, or regarding a subpoena commanding appearance at a deposition, or production or inspection directed to 
a non-party, the court in the county where the non-party resides, is employed or regularly transacts business in person, shall quash or modify the subpoena if it 

(i) fails to allow reasonable time for compliance; or 

(ii) requires a person who is not a party or an officer, director or managing agent of a party to travel more than 50 miles from the county where that person 
resides, is employed or regularly transacts business in person, except that, subject to the provisions of clause (cK3l(BK"<) of this rule, such a person may in order to attend trial be commanded to 
travel from the county where the subpoena was served to the place within the state where the trial is held: or 

(iii) requires disclosure of privileged or other protected matter and no exception or waiver applies, or 

(iv) subjects a person to undue burden. 
(B) If a subpoena: 

(1) requires disclosure of a trade secret or other confidential research, development, or commercial Information, or 

(ii) requires disclosure of an unretained expert's opinion or information not describing specific events or occurrences in dispute and resulting from the experts 
study made not at the request of any party, or 

(iii) requires a person, who is not a party or an officer, director or managing agent of a party to incur substantial expense to travel from the county where that 
person resides, is employed or regularly transacts business in person, 

the court may, to protect a person subject to or affected by the subpoena, quash or modify the subpoena or, if the party in whose behalf the subpoena is issued shows a substantial need for the 
testimony or material that cannot be otherwise met without undue hardship and assures that the person to whom the subpoena is addressed will be reasonably compensated, the court may order 
appearance or production only upon specified conditions. 

(d) DUTIES IN RESPONDING TO SUBPOENA. 

(1) A person responding to a subpoena to produce documents shall produce them as they are kept in the usual course of business or shall organize and label them to 
correspond with the categories in the demand. 

(2) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial preparation materials, the claim shall be made 
expressly and shall be supported by a description of the nature of the documents, communications, or things not produced that is sufficient to enable the demanding party to contest the daim. 
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